Chile is well known for its openness to international trade and has been a contracting State to the Convention on Contracts for the International Sale of Goods (CISG) since 1991. However, extremely few Chilean decisions applying the CISG have been reported, and all of them have received negative commentaries. On June 2015, the Chilean Supreme Court upheld a second instance ruling rendered in a case involving a seller of goods with a seat in Argentina and a buyer with a seat in Chile. This case offers a good chance to evaluate whether there has been any progress in the application of the CISG in this jurisdiction and compare such development with a similar and relevant country (Argentina). The three different holdings issued in this case evidence that Chilean domestic courts still have an extremely unfamiliar relationship with the CISG. The first instance ruling has important problems justifying its applicability to the case and evidences a poor understating of its substantive content. The Court of Appeal and the Supreme Court completely have neglected the CISG, despite not reversing the references made by the first instance holding to it, evidencing a clear homeward trend in favour of the application of domestic law. This homeward trend seems to be a result of a general lack of familiarity with the Convention in the Chilean legal community. Hence, it seems that parties involved in international trade can hardly rely on a sound application of the CISG in Chile. This contrasts with the situation in Argentina, a country less favourable to economic integration but with a legal community apparently more interested in uniform law. This stresses the necessity that legal enactments in the field of uniform law should be accompanied by a correlative change in the relevant legal culture and hints that this could still remain a pending issue in many contracting States, especially among developing countries.
I. Introduction
On 24 June 2015 the Chilean Supreme Court upheld the second instance ruling rendered by the Santiago Court of Appeals in AMS Foods International S.A. c Servicios de Marketing Allmarket Group Ltd.
1 The holding by the Court of Appeals 2 had previously reversed a first instance holding, 3 which decided a case with reference to the UN Convention on Contracts for the International Sales of Goods (CISG). 4 There are extremely few reported rulings by Chilean courts applying the CISG, 5 and all of them have received negative commentaries. 6 This is striking because Chile has been a contracting State to the CISG since 1991 and is well known for having pursued a successful development strategy that gives a central role to international economic integration, including a remarkable openness to international trade and foreign investment. In this context, the recent ruling of the Chilean Supreme Court in AMS Foods constitutes an opportunity to consider whether there have been any improvements in the application of the CISG in Chile. It also serves to compare this development with a relevant and similar jurisdiction (Argentina), offering an interesting example on how a middle-income developing country, open to international trade, deals with the application of uniform commercial law in practice in a region that has been traditionally characterized as evidencing an important distance between law in action and law in books. 7 
II. The case
According to the first instance ruling of AMS Foods, a company incorporated under the laws of Argentina and with its domicile and seat in Buenos Aires, Argentina (the Seller) sued a company with its domicile in Santiago, Chile (the Buyer). The Seller claimed that it entered into three different agreements with the Buyer for the sale of organic food; that it had duly delivered the relevant goods to the Buyer, and that the Buyer had not paid the price. The Buyer denied that such agreements qualified as sale agreements and claimed it had received the goods as a consignee, being only obliged to give the Seller the prices eventually obtained from the sale of such goods in the Chilean market, with the deduction of a commission of 10 per cent.
III. The holdings
The first instance court (26 Civil Court of Santiago) rejected the Seller's claim, holding that, under Article the 11 of CISG, onus probandi is borne by the plaintiff and that, in the case at hand, the plaintiff (the Seller) had failed to prove that the parties had entered into the relevant sale agreements. The Court of Appeal of Santiago overruled such a holding based on a matter of fact. Without reversing the motive of the first instance ruling which applied Article 11 of the CISG, the Court of Appeal agreed with the first instance court that the plaintiff had the burden of proving the alleged agreements, but it based such opinion exclusively on the provision of the Chilean Civil Code on onus probandi.
8 However, contrary to the first instance court, the Court of Appeal held that the plaintiff had rendered sufficient evidence regarding the existence of such contracts and qualified them as sales agreements under the relevant provision of the Chilean Civil Code. 9 The Supreme Court upheld the ruling by the Court of Appeal, holding that the existence of the contract was a matter of fact and, thus, not subject to the control of the Supreme Court 10 and that none of the arguments made by the defendant in its appeal implied that the Court of Appeal had incurred a mistake as a matter of law.
IV. On the applicability of the CISG to the case Resort to the CISG by the first instance court required it to justify, at least, why the Convention could be applicable to the case. Among other requirements, '[t]he CISG applies to contracts for the sale of goods between parties whose places of business are in different State: (a) when the States are Contracting States; or (b) when the rules of private international law lead to the application of the law of a Contracting State'.
11 However, the first instance court neglected any analysis on this regard. Despite a reference to the seat of the plaintiff in Buenos Aires, no reference was made to the internationality of the contracts or the existence of 8 Chilean Civil Code (ChCC), art 1698. 9 Ibid art 1793. 10 The Chilean Supreme Court is essentially a Cour de Cassation. As such, the scope of its revision is limited to 'matters of law' (that is, wrongful application or interpretation of the law), and it is not allowed to revise the facts set forth by the trier of facts (that is, the first instance court and the court of appeals). 11 CISG (n 4) art 1(1). factors connecting to a contracting State. Thus, it is only possible to speculate that the Convention was autonomously applicable under Article 1(1)(a) of the CISG because, at the time of the conclusion of the contract, 12 the parties, apparently, had their place of business in different contracting States (Chile and Argentina) and did not agree to exclude its application.
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V. On the applicability of Article 11 of the CISG in Chile A more problematic issue is the resort of the first instance ruling to Article 11 of the CISG, 14 an argument not reversed by the Court of Appeal nor the Supreme Court. Omitting all reference to a ruling on this issue upheld by the Chilean Supreme Court in 2005, 15 the first instance court failed to note that, at the moment of acceding to the Convention, Chile (and also Argentina) filed a reservation excluding the applicability of Article 11 of the CISG in such jurisdiction. 16 Thus, unless the court had somehow grounded the applicability of the CISG over Article 1(1)(b) as an applicable foreign law of a non-reservatory contracting State (that is, a third country), Article 11 of the CISG could not possibly be applicable to the case.
VI. Onus probandi in the CISG
In addition, the first instance holding also evidences a weak understanding of the issue of burden of proof in the CISG. The court failed to acknowledge that whether onus probandi is a matter governed by the CISG is subject to an important controversy among scholars. Even if, as of today, the prevailing position is that such an issue is within the scope of the Convention, the arguments sustaining this position are not based on Article 11 of the CISG. Scholars and courts holding that onus probandi is within the scope of the Convention argue that the rule of Article 79 of the CISG, imposing the burden of proof on the party claiming relief due to an unexpected impediment beyond its control, reflects a general principle of the Convention.
17 According to such a principle, under the CISG, each party has to 12 Ibid art 100. 13 Ibid art 6. 14 On how to understand the Chilean reservation to art 11 of the CISG, see Grob Duhalde (n 6). 15 In Automotores Gildemeister SA c Agrícola Gildemeister SA, the San Miguel Court of Appeal explicitly referred to the reservation made by Chile to art 11 of the CISG. 16 prove the facts on which its claims, right, or defence are based, and the party relying on an exception must prove such an exception.
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VII. The undue application of domestic law by the Court of Appeals and its upholding by the Supreme Court Finally, the extensive application of domestic law by the Santiago Court of Appeal and the Chilean Supreme Court provides inexplicable results. None of these courts reversed the part of the first instance holding that declared Article 11 of the CISG to be applicable. Thus, it is reasonable to understand that both courts understood the Convention to be applicable to the case. However, despite holding that the contracts at stake were 'international sales', the reasoning (the issues of burden of proof and the legal qualification of the agreements) of both tribunals was completely based on the provisions of the Chilean Civil and Commercial Codes, omitting all references to the CISG. This is a clear contradiction and evidences a strong homeward trend of these courts to neglect the CISG in order to apply its (better known) domestic law. 19 This result is especially striking, considering that the Supreme Court was unable to notice this problem in the second instance holding under its revision. Instead of raising the presence of international factors in the contracts and addressing the issue of the law applicable to it (that is, a matter of law within the scope of its revision), the Supreme Court preferred to directly confirm the application of the Chilean domestic law by the Court of Appeals.
VIII. Possible causes for the weak application of the CISG by Chilean courts
Considering that the CISG has been in force for almost 25 years in Chile and that this country is an active player in international trade, the weakness in the application of the Convention in AMS Foods is striking. The different courts involved seem to be clear victims of a certain 'natural tendency' to pursue homeward trends leading to a reading of the Convention in a domestic manner ('domestic interpretation') or to directly avoiding it in order to apply its better known domestic law ('lex forism'). the CISG as the default law applicable to international sales and make explicit efforts (even though they are not always well developed) to justify its application in specific cases. 27 Over the last years, these justifications have become increasingly sophisticated. For example, in a relatively recent case, an Appellate Court of Buenos Aires addressed the issue of the applicability of the CISG by a refined reasoning that clearly distinguished the internationality of the contract from its link to a contracting State and decided on the first matter by resorting to a wellgrounded autonomous and uniform interpretation of the 'place of business' concept contained in Article 1 of the CISG. 28 However, even if Argentina's decisions applying the Convention have also frequently shown homeward trends, 29 they normally do not neglect the CISG as a whole, as the Chilean High Courts did on AMS Foods. Nonetheless, similar to AMS Foods, Argentina's decisions have also had troubles with onus probandi. For example, in the aforementioned decision by the Appellate Court of Buenos Aires, the tribunal failed to identify that the applicability of the CISG to onus probandi is a matter subject to an important controversy among scholars 30 and simply held that it is a matter of procedural law outside the scope of the Convention and decided the issue by resorting to its domestic law.
X. Concluding remarks
AMS Foods evidences that, despite the strong commitment of the Chilean economic model to international trade and the fact that the CISG has been in force for a long time in this jurisdiction, domestic courts are still very unfamiliar with the Convention. The Chilean courts seem to barely identify the CISG as the default law governing the international sales of goods, and when they do, they have had trouble establishing its applicability and demonstrate a poor understanding of its content. This case suggests that, unless an explicit valid choice of law is made, parties to international sales agreements litigating before Chilean domestic courts are exposed to an important level of uncertainty regarding the law that will govern their relation and the way it will be applied. Hence, it seems that parties involved in international trade can hardly rely on a sound autonomous and uniform application of the CISG in Chile, and, as a result, they have been deprived, in practice, from the benefits that uniform law aims to provide to transnational commerce where it is in force. This contrasts with the situation of the CISG in Argentina, a country similar to Chile, but with a political attitude less favourable to economic integration and a legal community more interested in uniform law. The examination in this article suggests that the weak application of the CISG by Chilean courts is probably the result of a general unfamiliarity of the local legal community with the Convention and not of a lack of interest in economic integration. This situation means that, notwithstanding the importance of the political attitudes favourable to economic integration, legal enactments in the field of uniform law (as in any other) need, overall, to be accompanied by a correlative change in the relevant legal culture in order to be successful. It is probable that this could remain a pending issue in many contracting States to the CISG, including middle-income developing countries with strong internationals commercial networks, such as Chile.
